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employees who have demonstrated
good human relations skills and ability
to resolve problems and settle disputes.

(3) The designated FmHA or its suc-
cessor agency under Public Law 103-354
representative for conducting a meet-
ing of creditors will do the following:

(i) Schedule a meeting between the
borrower and the borrower’s creditors
and encourage them to participate in
such a meeting;

(i1) State that the parties understand
that the representative is neutral and
does not represent any of the parties;

(iii) Inform the borrower and credi-
tors concerning FmHA or its successor
agency under Public Law 103-354 pro-
grams available to assist the bor-
rowers;

(iv) Encourage the parties to utilize
all available means to assist the bor-
rower to overcome the financial dif-
ficulty;

(v) Advise, counsel, and facilitate the
development of a debt restructure
agreement between the borrower and
creditors which will permit the bor-
rower to remain in farming;

(vi) Review with the parties any pro-
posed solution to determine if it can be
effectively implemented and to help
the parties understand the con-
sequences of the proposed solution;

(vii) Review the obligations of the
participants, including but not limited
to the maintenance of confidentiality
and the promotion of good faith discus-
sions in an effort to reach agreement;
and

(viii) Develop a written document
that specifies the agreements reached
in the meeting. The agreement will be
signed by all parties with authority to
approve the agreement for the partici-
pating creditors. When signed, copies
will be distributed to the borrower and
participating creditors. A copy will be
filed in the borrower’s County Office
case file.

(4) If agreements are reached which
will permit the development of a fea-
sible plan of operation, the County Su-
pervisor will proceed with processing
and approval of the borrower’s request
for primary loan servicing.

(5) When the FmHA or its successor
agency under Public Law 103-354 rep-
resentative has exhausted all efforts to
develop an agreement between the bor-
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rower and creditors and an agreement
cannot be reached, the FmHA or its
successor agency under Public Law 103—
354 representative will report the re-
sults of this meeting to the State Di-
rector by memorandum. Copies of the
memorandum will be sent to the bor-
rower and all creditors participating in
the meeting. When the County Super-
visor receives a copy of this memo-
randum indicating that an agreement
cannot be reached, attachments 5 and
6, or 5—A and 6-A, of exhibit A of this
subpart, as applicable, will be sent to
the borrower.

(6) State Directors will provide the
necessary training to ensure that the
FmHA or its successor agency under
Public Law 103-354 representative has
the necessary skills to effectively con-
duct a voluntary meeting between a
borrower and creditors which may re-
sult in reaching an agreement.

(7) Failure of creditors to participate
in a voluntary meeting of creditors will
not preclude FmHA or its successor
agency under Public Law 103-354 from
using debt writedown if it would result
in a greater net recovery to FmHA or
its successor agency under Public Law
103-354 than liquidation. Whenever the
net recovery to FmHA or its successor
agency under Public Law 103-354 will
be greater using the writedown than to
go through foreclosure, FmHA or its
successor agency under Public Law 103-
354 will use the writedown, regardless
of the actions of the other creditors.
Voluntary meetings of creditors cannot
delay consideration of a borrower for
Primary Loan Service Programs, ex-
cept with the consent of the borrower.

(8) If the borrower does not partici-
pate in the voluntary meeting of credi-
tors without good cause and a feasible
plan of operation cannot be developed,
the County Supervisor will send the
borrower attachments 5 and 6, or 5-A
and 6-A, of exhibit A of this subpart, as
applicable.

§1951.913 Servicing Net Recovery
Buyout Recapture Agreements.

(a) Death or retirement. If upon the
death or retirement of a borrower who
submitted a ‘‘new application,” as de-
fined in §1951.906 of this subpart, the
borrower executed exhibit C-1 of this
subpart and transferred title of the
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borrower’s real estate security to a
spouse or child who is actively engaged
in farming on the property, then the
transaction will not be treated as a
‘“‘sale” or ‘‘conveyance’ under the re-
capture agreement. The borrower’s
spouse or child, however, must assume
the full liability of the borrower under
the provisions of the borrower’s Net
Recovery Buyout Recapture Agree-
ment and real estate lien instrument in
accordance with instructions from
OGC.

(b) Record of net recovery buyout. The
Finance Office will credit the bor-
rower’s account with the net recovery
value (NRV) amount paid by the bor-
rower. An equity record will be estab-
lished in accordance with the provi-
sions of the ADPS manual.

(1) For borrowers who applied for
Loan Servicing and Preservation Serv-
ice Programs before November 28, 1990,
and executed exhibit C of this subpart,
a recapture equity record will be estab-
lished in an amount equal to the dif-
ference between the NRV and the mar-
ket value of the real estate security as
of the date the net recovery buyout
agreement was signed by the borrower.

(2) For borrowers who submit ‘“‘new
applications,” as defined in §1951.906 of
this subpart, and execute exhibit C-1 of
this subpart, an equity record will be
established in an amount equal to the
amount of debt secured by real estate
that was written off as of the date the
net recovery buyout agreement was
signed by the borrower. This is the
maximum amount that can be recap-
tured.

(¢c) Review by County Supervisor. The
County Supervisor will establish a fol-
low-up to review the County real estate
records every 24 months starting from
the date of the Net Recovery Buyout
Recapture Agreement to determine if
the borrower has sold or conveyed the
real estate property covered by the
agreement. Scheduled reviews to be
conducted must be posted on the bor-
rower’s Form FmHA or its successor
agency under Public Law 103-354 1905-1,
‘“Management System Card—Indi-
vidual,” for follow-up purposes. The re-
sults of the review will be recorded in
the borrower’s County Office case file.
These reviews will end at the expira-
tion of the agreement. If there is no re-
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capture due, then the County Super-
visor will proceed in accordance with
paragraph (g) of this section.

(d) Notification of recapture due. If the
County Supervisor determines that the
borrower has sold the real estate, the
borrower will be notified in writing,
certified mail, return receipt re-
quested, of the following:

(1) The amount of recapture due in
accordance with exhibits C or C-1 of
this subpart, as applicable. The County
Supervisor will establish an equity re-
ceivable account in accordance with
the provisions of the ADPS manual;

(2) The date the recapture is due (not
to exceed 30 days from the date the No-
tice of Recapture Letter is received by
the borrower);

(3) Appeal rights as set forth in sub-
part B of part 1900 of this chapter; and

(4) If the borrower fails to pay any
amount due to FmHA or its successor
agency under Public Law 103-354 as the
result of a sale of the property, the ac-
count will be accelerated as set forth in
§1955.15 of subpart A of part 1955 of this
chapter after all appeal rights have
been exhausted.

(e) Processing payments. The County
Supervisor will issue Form FmHA or
its successor agency under Public Law
103-354 451-2, ‘‘Schedule of Remit-
tance,” for all the payments received
under the Recapture Agreement. The
following should be recorded in the
body of the form: ‘‘Equity Receivable
Payment.”

(f) Release of liability. When the total
amount due under the agreement has
been paid and credited to the bor-
rower’s account, the borrower will be
released from personal liability. The
recapture agreement will be marked
“Recapture Agreement Satisfied” and
returned to the debtor or to the debt-
or’s legal representative. In such cases,
the security instrument(s) will be re-
leased of record in accordance with
subpart A of part 1965 of this chapter.

(g) No recapture due. If the County
Supervisor determines there is no re-
capture due, the County Supervisor
will close the borrower’s equity record
in accordance with the provisions of
the ADPS manual. Exhibit C or C-1 of
this subpart, as applicable, will be ter-
minated and security instruments will
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be processed as set forth in paragraph
(f) of this section.

§1951.914 Servicing shared apprecia-
tion agreements.

(a) [Reserved]

(b) When shared appreciation is due.
For agreements entered into on or
after August 18, 2000, the term of the
agreement is five years. Shared appre-
ciation is due at the end of either a five
or ten year term, as specified in the
Shared Appreciation Agreement, or
sooner, if one of the following events
occur:

(1) The sale or conveyance of any or
all the real estate security, including
gift, contract for sale, purchase agree-
ment, or foreclosure. Transfer to the
spouse of the borrower in case of the
death of the borrower will not be treat-
ed as a conveyance; until the spouse
further conveys the property;

(2) Repayment of the loans; or the
loans are otherwise satisfied;

(3) The borrower or surviving spouse
ceases farming operations or no longer
receives farm income, including lease
income; or

(4) The notes are accelerated.

(c) Determining the amount of shared
appreciation due. (1) The value of the
real estate security at the time of ma-
turity of the Shared Appreciation
agreement (current market value)
shall be the appraised value of the se-
curity at the highest and best use less
the increase in the value of the secu-
rity resulting from capital improve-
ments added during the term of the
Shared Appreciation Agreement (con-
tributory value) as set out herein. The
current market value of the real estate
security property will be determined
based on a current appraisal in accord-
ance with 7 CFR §761.7 and subject to
the following:

(i) Upon request, the borrower will
identify any capital improvements that
have been added to the property since
the execution of the Shared Apprecia-
tion Agreement.

(ii) The appraisal must specifically
identify the contributory value of cap-
ital improvements made to the Agency
real estate security during the term of
the Shared Appreciation Agreement in
order to make deductions for that
value under this subsection.
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(iii) For calculation of Shared Appre-
ciation recapture, the remaining con-
tributory value of capital improve-
ments added during the term of the
Shared Appreciation Agreement will be
deducted from the current market
value of the property. Such capital im-
provements must also meet at least
one of the following criteria:

(A) It is the borrower’s primary resi-
dence. If the new residence is affixed to
the real estate security as a replace-
ment for a home which existed on the
security property when the Shared Ap-
preciation Agreement was originally
executed, or the living area square
footage of the original dwelling was ex-
panded, only the value added to the
real property by the new or expanded
portion of the original dwelling (if it
added value) will be deducted from the
current market value. Living area
square footage will not include square
footage of patios, porches, garages, and
similar additions.

(B) The item is an improvement to
the real estate with a useful life of over
1 year and is affixed to the property.
The item must have been capitalized
and not taken as an annual operating
expense on the borrower’s Federal in-
come tax records. The borrower must
provide copies of appropriate tax docu-
mentation to verify that capital im-
provements claimed for shared appre-
ciation recapture reduction are cap-
italized on borrower income taxes.

(2) In the event of a partial sale, an
appraisal of the property being sold
may be required to determine the mar-
ket value at the time the Shared Ap-
preciation Agreement was signed if
such value cannot be obtained through
another method.

(3) Shared appreciation will be due if
there is a positive difference between
the market value of the security prop-
erty at the time of calculation and the
market value of the security property
as of the date of the SAA. The max-
imum appreciation requested will not
be more than the total amount written
down. The amount of shared apprecia-
tion will be:

(1) 75% of any positive appreciation if
any one of the events listed in para-
graphs (b)(1) through (4) of this section
occur within 4 years or less from the
date of the SAA; or

122



